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The Social Consequences of Aging
and Elder Law in the United States

By John Thomas McGuire

Social developments can occur very 
rapidly or, as is usually the case, slowly 
but steadily. The second type of 
development often involves changes 
that are less noticeable but more far-
reaching, such as the aging of a 
substantial percentage of the United 
States population and the correspon-
ding growth of elder law into a major 
legal field. Among the pressing ques-
tions arising from these developments 
are (1) the feasibility of meeting future 
retirement obligations and sustaining 
the employability of elderly persons in 
an extremely competitive job market 
and (2) the possibilities of mental or 
physical incapacitation as a person 
reaches elderly status, defined for 
purposes of this article as a person at 
least 65 years old.1

Aging in the United States

Although Mark Twain once quipped 
that there were three types of lies— 
“lies, damned lies, and statistics”—a 
look at this nation’s population 
statistics is an essential component of 
understanding the increasing aging of 
our citizenry.2

The United States’ total population, 
according to the 2010 census, now 
officially stands at 308.7 million people, 
a 9.7 percent increase from the 
population of 281.4 million in the final 
2000 census tabulations (“Population 
Distribution and Change”). The Cen-
sus Bureau does not release figures 
based on generational parameters,                 
but if we use commonly accepted 
generational definitions and extrapolate 
from percentages established in 2013, 
we can obtain a fairly accurate picture 
of the current population as divided by 
generations.

According to this author’s 
calculations, twelve percent of the 
population in the United States, or 37 
million, belonged to the “Silent 
Generation” (born between 1926 and 
1945) or was born before 1926; twenty-
four percent, or 74 million, belonged to 
the “Baby Boomer” generation (born 
between 1946 and 1964); sixteen 
percent, or 49 million, belonged to the 
“X” generation (born between 1965 
and 1984); and forty-eight percent, or 
148 million, belonged to the 
“Millennial” (born between 1985 and 
2000) and “Z” generations (born 
between 2000 to 2013). Thus approxi-
mately 111 million people, or thirty-six 
percent of the United States population 
in 2010, were either elderly or would 
reach elderly status by 2030. Not 
surprisingly, the Census Bureau did 
note in one of its 2010 supplements 
that elderly persons comprise the 
United States’ quickest-growing age 
group for the first time in our country’s 
existence.3

This national aging carries conse-
quences far beyond the trend’s obvious 
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demographic influence.  Although tele-
vision and Internet commercials usual-
ly feature sleek young people driving 
the manufacturer’s new automobiles, 
commercial fantasies do not reflect 
economic realities: elderly, or near- 
elderly Americans exert a formidable 
economic power. Recent reports esti-
mate that the Baby-Boomer generation 
controls at least eighty percent of all 
personal financial assets and under-
takes over fifty percent of all consumer 
spending in the United States.  Persons 
between the ages of 50 and 68 also buy 
seventy-seven percent of all prescrip-
tion drugs and sixty-one percent of 
over-the-counter drugs. Thus the aging 
of the United States carries consider-
able economic and social consequences 
(Halbert; “Aging Population”).

The Development of Elder Law
in the United States

The development and expansion of a 
legal field known as “elder law” is a 
predictable response to the market 
created by the “graying” of the United 
States, but the growth of this field 
reflects much more than commercial 
expediency.  From 1954 through 1975, 
the United States underwent what 
most scholars now call a “rights 
revolution,” where the individual rights 
of such groups as African Americans 
and women received unparalleled 
statutory and legal consideration.  
Legislation such as the 1964 Civil 
Rights Act and cases such as Roe v. 
Wade not only expanded these groups’ 
rights, but made other citizens                
more aware of their constitutionally 
guaranteed rights. Elderly citizens 
quickly acted upon this new awareness. 
The Older Americans’ Act (OAA) of 
1965 established senior citizens’ law 
programs, while the subsequent 
creations of the National Senior Citi-
zens’ Law Center and the establish-
ment of the Commission on Law and 
Aging for the American Bar Association 
(ABA) increased awareness within the 
legal profession of the necessity to 
create practices specifically tailored to 
elderly citizens.  By 2014 approximately 

thirty-nine state bar associations estab-
lished elder law committees, and in 
1988 the need for comprehensive 
standards prompted the formation of 
the National Academy of Elder Law 
Attorneys (Epp; Sabatino).

Legal fields not only confront the 
problems of clients within the United 
States’ court and administrative 
systems, but also try to resolve social 
consequences.  That holds quite true 
for the field of elder law.

Meeting Financial Obligations
and Maintaining Employability

Two questions become central when 
a person enters his or her seventh 
decade of life: how do I support myself 
during a retirement that may last more 
than twenty years, and if I need to or 
want to, how can I still find means of 
employment?

The increasing complexity of answers 
to the first question is well-documented 
in a 2013 Associated Press article 
entitled, “Global Crisis Is On The 
Horizon for Those Approaching 

Retirement.” The headline readily 
captures the extent of the crisis, which 
began well before the 2008 financial 
near-meltdown and the ensuing “Great 
Recession,” but worsened after these 
twin economic traumas.

The AP headline is unfortunately all 
the more applicable due to the changing 
nature of private retirement systems 
over the past forty years.  In 1974 
Congress passed the Employment 
Income Retirement Security Act 
(ERISA), which allowed the creation of 
“defined contribution” plans, where 
the employer and employee contribute 
agreed-upon monthly amounts to a 
retirement plan.  Over the next thirty 
years, a substantial number of private 
corporations shifted away from 
“defined benefit” plans, or guaranteed 
corporate pension benefit arrange-
ments, to newly created defined 
contribution plans, particularly the 
now common “401(k) plan” (Saglik; 
see also “Private Pensions”).

The major disadvantage of such 
deferred contribution plans lies in the 
volatility of their assets.  Instead of a 
guaranteed monthly pension benefit, 
the 401(k) plan’s income depends on 
market investments.  When such assets 
lose value, the 401(k) plan participant 
naturally suffers corresponding losses 
in his or her retirement portfolio.  This 
is what occurred in extremis between 
2007 and 2009, when retirees in the 
United States lost an estimated $2.8 
trillion in their 401(k) plan assets due 
to the stock market’s loss of over fifty 
percent of its value. Although stocks 
rebounded by early 2013, this only 
occurred, in the words of one study, 
after older workers experienced nearly 
six years of “no return on their equity 
investments” (Munnel and Rutledge 6).

Moreover, a worker’s ability to receive 
a guaranteed retirement pension may 
be abrogated by his or her former cor-
porate employee.  As evidenced by the 
2005 transfer of United Airlines’ pen-
sion plans for its retired pilots and 
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stewardesses, the Pension Benefit 
Guaranty Corporation (PBGC) is 
becoming the recipient of a growing 
number corporations’ defaulted           
defined benefit plans. The PBGC’s      
ability to uphold the vested pension 
rights of approximately 44 million pri-
vate corporate employees in the United 
States is in serious doubt; the federal 
agency’s 2012 budget deficit of $34 
billion remains unchanged today 
(Skertic; Fletcher).

Nor can prospective retirees securely 
look towards other, private financial 
alternatives to accruing interest on 
principal secured for such an 
eventuality.  The interest rates of bank 
and credit union savings and Certificate 
of Deposit Accounts considerably 
decreased between 2007 and 2012, to 
the extent that present day interest rates 
for such accounts barely hover over 
one percent.  

A third factor complicating the 
retirement situation facing elderly 
Americans is the increasing strain on 
the public infrastructure of retirement 
benefits in the United States.  The 2014 
report issued by the Medicare and 
Social Security program trustees 
bluntly states that neither program 
“can sustain projected long-run pro-
gram costs in full under currently 
scheduled financing.”  The trustees cite 
declining monetary reserves for both 
programs and, ominously, a predicted 
expansion in cost “substantially in 
excess” of the estimated increase in the 
United States’ Gross Domestic Product 
from 2014 through the 2030s. This is 
hardly a comforting development in 
the face of Medicare and Social Security 
retirement benefits accounting for 
forty-one percent of present-day 
federal governmental budget expendi-
tures (Miller; Social Security Admini-
stration).

What is the general effect of all the 
combination of all these developments 
and forecasts? Simply put, the effect 
means that a worker will have to 

increase 401(k) investments, if possible; 
increase personal savings; work part-
time even in retirement; and finally, as 
a last resort, delay retirement for at least 
a few years beyond age 65.  Complicating 
this last resort is the difficulty of finding 
employment in one’s sixties.  While the 
passage of the Age Discrimination in 
Employment Act of 1978 represented a 
victory for opponents of mandatory 
retirement ages, legislative protection 
cannot totally eliminate economic 
realities. Companies now consider 
persons over the age of 50 as  “damaged 
goods” for two reasons: they are 
commonly, if unfairly, perceived as 
being unfamiliar with new technologies, 
and in addition, younger workers 
receive lower compensation and 
benefits.  Charges of age discrimination, 
moreover, meet with little sympathy 
among workers under 30 facing the 
worst job market for their group since 
the 1930s (O’Donnell; Tugend; Boyer).

In these complex circumstances, 
elder law practitioners must practice 
the utmost flexibility in reaching 
solutions to their clients’ problems.  In 
a 2012 article, Charles Sabatino, 
director of the ABA’s Commission on 
Law and Aging, identified three areas 

that distinguish elder law from 
traditional legal practices: the field 
concentrates on issues that come from 
living a longer life, rather than just        
the circumstances surrounding one’s 
death, as with trusts and estates law; the 
field integrates legal planning and 
problem solving into a larger mosaic of 
personal needs, ranging from housing 
to personal autonomy and quality of 
life; and finally, the specialty strives for 
an interdisciplinary planning perspec-
tive through the viewpoints of several 
different professionals, such as geria-
tric managers, case workers, health care 
practitioners, and financial planners.  
Elder law practitioners must take           
non-legal as well as legal factors into 
account when considering their clients’ 
situations (Sabatino).

Incapacitation

Mental and physical incapacitation is 
the most painful issue faced by elder 
law. The rising incidence of Alzheimer’s, 
which is predicted to increase by 
seventy percent in the next twenty-five 
years, means approximately ten percent 
of elderly Americans, or seven million 
people, may ultimately be affected by 
the disease (Alzheimer’s Association).  
With no definite cure for such a 
condition apparently near fruition, any 
analysis of incapacitation has to 
address, first, the need for living 
assistance facilities or nursing homes, 
and second, the need to provide                         
legal guardianships for incapacitated 
persons.  

Studies estimate that one out of four 
elderly Americans will have to spend at 
least a year in a nursing home or 
assisted-living facility, and that one out 
of eleven will have to spend at least five 
years in such facilities.  All in all, close 
to half—43 percent—of elderly persons 
in the United States will use a nursing 
home at least one time in their lives 
(Strauss and Lederman 41). In most 
cases, the financial costs of entering a 
nursing home become the primary 
factor in undertaking such an impor-
tant step.  Such facilities, ranging from 
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a semi-private room in a nursing home 
to a bedroom in an assisted living 
facility, can cost from $3,300 to $6,325 
a month (Longtermcare.gov).

In the last twenty years, the Medicaid 
program has become critical to elderly 
persons’ long-term care needs. This 
federal government resource, first 
established in 1965 to provide health 
insurance for under-65 persons who 
qualify under mandated income 
requirements, is now used by an 
estimated sixty percent of all nursing 
home and assisted living facility 
residents.  But like its Social Security 
and Medicare counterparts, the 
Medicaid system faces increasing strain.  

The program’s spending rose 
between five and seven percent 
annually between 2007 and 2011 as the 
Great Recession’s financial exigencies 
swelled recipient rolls.  Although 
program spending finally leveled off in 
2012, financially bereft state govern-
ments increasingly shifted more of the 
Medicaid costs shared with the federal 
government to counties and muni- 
cipalities. County executives and 
municipal mayors began facing 
increasing agitation over subsequent 
steep increases in property and sales 
taxes partially prompted by the 
Medicaid quandary, yet avoided 
directly discussing the issue due to the 
formidable electoral and economic 

power of elderly constituents.  

If current expenditures continue to 
increase at their current rate, Medicaid 
will expend $346 billion in elderly 
long-term care expenditures by 2040, 
as contrasted to a liability of nearly 
$208 billion in 2010. The current 
reactions of the political system to the 
growing problem do not bolster one’s 
confidence in its ability to undertake 
even a partial solution.4

Even before these recent budgetary 
complexities, the spiraling costs of both 
private elderly facilities and Medicaid 
reimbursements prompted the United 
States Congress to take action in the 
Deficit Reduction Act of 2006.  Appli-
cants seeking reimbursement for their 
private elderly facility costs must now 
undertake a “look back” scrutiny of 
their asset transfers for the past five 
years. How does this rule work? To 
illustrate, imagine that a Mrs. X trans-
ferred $50,000 in money to her three 
children from May 4, 2009 to May 4, 
2014 (which encompasses the period 
of five years dating back from the date 
of Mrs. X’s application for Medicaid 
reimbursement.) Unfortunately, none 
of Mrs. X’s children exchanged services 
or assets of equal value for the monies 
received. Medicaid officials would 
therefore take the $50,000, now defined 
as gifts, and divide the amount by the 
average cost of nursing home care in 
Mrs. X’s state (say, $4,000 a month).  
The result, 12.5, would be the time 
period in months that Mrs. X could 
not receive any Medicaid reimburse-
ment.  Thus elderly people today must 
take steps with their elder law attorney 
to avoid such penalties, such as creating 
trusts or by not making any gifts (see 
Russell 92-93).

The necessity of a legal guardianship 
is another facet of the complexity             
of possible mental/physical incapa-
citations of elderly persons.  Rules vary 
from state to state; in New York, this 
situation is covered by Article 81 of the 
New York Mental Hygiene Law, passed 

into law in 1992 as a successor to a 
system sometimes criticized for too 
easily allowing families to control the 
affairs of allegedly incapacitated person, 
especially with involuntary hospitali-
zations.  A New York Surrogate Court 
judge considering the appointment of 
a legal guardian must now specifically 
consider the needs of the person who 
may be incapacitated. As the first 
subsection of Article 81 states, the 
statute is intended to address the needs 
of persons with diverse incapacities by 
providing flexibility to meet the needs 
of the person while at the same time 
allowing the incapacitated person “the 
greatest amount of self-determination 
and independence and participation in 
decisions affecting his or her life” 
(“New York Mental Hygiene Law”; see 
also Posner).

But as with legislation prohibiting 
age discrimination in employment, 
well-meant laws cannot totally remove 
all of life’s vagaries.  Article 81 does not 
resolve two important factors: the costs 
of establishing legal guardianships in 
the appropriate court system (currently 
$15,000 to $25,000, in the author’s 
experience) and most important, the 
difficulties of aging caretakers. The 
author is familiar with a case in which 
a retiree became the direct caretaker of 
his mother, now in her nineties.   Living 
on a fixed income, and being the only 
child, the caretaker became increasingly 
financially and emotionally straitened.  
The end result: the mother’s lawyer 
arranged a personal services contract 
for the child/caretaker.  This case again 
specifically demonstrates how elder law 
practitioners must look beyond the 
usual legal boundaries to find solutions 
for their clients.

Conclusion

   An aging population and the 
development of a legal field specifically 
tailored for that reality gives rise to two 
important social issues: how elderly 
citizens in the United States can meet 
their retirement needs and, if necessary, 
maintain their employability, and how 
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such citizens can deal with the complex 
legal thicket surrounding their possible 
mental and/or physical incapacitation.  
This article barely touches the true 
depth of issues surrounding such 
factors (one could spend another ten 
pages discussing pharmacological 
issues), but affords a glimpse of the 
breadth and complexity of the 
questions facing a growing number of 
citizens in the United States.


